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The communications union




CWU Response to Ofcom’s Proposed Annual Plan 2017/18
Introduction
The Communication Workers Union (CWU) is the largest union in the communications sector in the UK, representing approximately 192,000 members in the postal, telecoms, financial services and related industries.  
As we have consistently said in our recent representations to Ofcom, the CWU is concerned that regulation in post and telecoms is too heavily focused on promoting competition in the pursuit of lower prices and cost cutting.  We believe this constrains investment, weakens employment standards, undermines service quality and threatens the universal provision of services.   
In the postal sector, we are particularly concerned about a race to the bottom on labour standards and quality of service for unregulated parcels, which we believe threatens the sustainability of the universal postal service.  In the telecoms sector, we consider that the proposals for breaking up BT will jeopardise plans for the rollout of high quality universal broadband.
The CWU calls on Ofcom to introduce a fundamental shift in emphasis towards raising minimum quality standards and incentivising investment for the benefit of all stakeholders.  This includes workers in the sector and users of communication services with less market power, such as those living in hard to serve areas.
Changes in the markets Ofcom regulates

Telecoms network investment

The CWU is a strong advocate of investment in high quality universal broadband, which we believe is essential for Britain to thrive and to ensure full participation in society and the economy.  We recognise that there has been significant investment in the UK’s network infrastructure, much of it from BT and Virgin Media, and that superfast broadband speeds of at least 30Mbit/s are now available to 88% of premises.  However, we are concerned that an estimated 1.3 million UK households (5% of all UK households) are still unable to receive a decent broadband speed of 10Mbit/s.  Without a regulatory action plan that encourages further long term investment, including in hard to reach areas, these households will be left the wrong side of a growing digital divide.  
We consider that Ofcom’s current approach threatens to entrench this problem rather than deliver a solution.  As we said last year, Ofcom’s proposal to legally separate Openreach from BT Group risks a number of harmful ramifications, including constraining the company’s ability to improve customer service, negatively affecting employees across BT, and putting pressure on investment.
  This is likely to be especially damaging in areas most in need of improved services, where the business case for investment is weak.  
The CWU’s concerns are reinforced by BT’s own position, with the company expressing its opposition to the separation of Openreach from BT, and warning that the move would make future broadband investment more challenging.
  BT has also made clear that it is willing to contribute to the provision of a Universal Service Obligation (USO) for 10Mbit/s broadband if the regulatory and policy environment supports its investment case.
   This includes investing around £6 billion over the next three years to extend superfast broadband beyond 95% of the country by 2020.
  Ofcom’s plan to reform Openreach threatens to compromise this commitment because it would undermine the scale and structure that allows BT to pursue a long term, high risk investment strategy.
Ofcom appears to have provided no real evidence to justify its view that legal separation will help to encourage greater network investment.  Furthermore, no fixed network operator other than BT has demonstrated any intention to invest in communications networks in areas of the country where the economic case is weak, or to offer their services for universal coverage of 10Mbit/s by 2020.  
We believe that Ofcom’s proposal for legal separation is an extremely risky strategy which puts trust in operators who have never shown any appetite to invest on a scale the UK’s network infrastructure requires.  In addition, despite being heavily critical of BT and orchestrating a high profile public campaign for a break-up of the company, BT’s rivals have not actually been willing to make any solid commitment to invest in an independent Openreach.  It is therefore difficult to avoid the conclusion that rather than representing a genuine evidence based approach, Ofcom’s proposal is the result of intensive lobbying pressure from some of BT’s largest competitors who have a commercial interest in weakening BT’s market position.

Postal competition

We are disappointed that Ofcom’s analysis of market changes omits any reference to the rapid developments taking place in the postal sector, with the growth in unregulated parcel competition driven by the rise of online commerce.  We believe these changes have enormous implications for the postal sector and for the future sustainability of the universal postal service, which is Ofcom’s primary responsibility in relation to post.

The growth of e-commerce has led to a surge in demand for parcel delivery and the emergence of new and expanding courier companies.  Unlike Royal Mail, these companies are not subject to regulation or even minimum standards of service or consumer protection.  Consequently they are able to operate using very low cost employment models, which we believe exploits workers.   We also believe that in some cases, unregulated parcel operators and e-tailers with a delivery network may be relying on cross-subsidies from their wider business or from investors to price below the market and drive out competitors.  A knock-on effect is that in undercutting Royal Mail, this undermines service quality and employment in the regulated postal sector.   It also puts Royal Mail’s competitors in a stronger position to capture areas of growth, which threatens the economics and financial sustainability of the universal postal service.  
As we said last year, we believe that Ofcom’s proposal not to introduce minimum quality standards in the growing parcels market is regrettable and represents a missed opportunity to bring desperately needed service improvements for customers.
   A significant share of consumers have had negative experiences here and this is holding the industry back – 40% of customers say that concerns over delivery are a barrier to them shopping more online.

We estimate that there are at least 20,000 UK postal delivery workers who are falsely self-employed, the bulk of whom are in Hermes and Yodel.
  They have all the characteristics of permanent employees, but they operate as ‘owner-drivers’, responsible for the cost of their own vehicle and insurance, and denied access to basic rights such as paid leave and sick pay.  Reports indicate that these workers are typically on ultra-low piece rate pay for each successful delivery and that they routinely earn below the minimum wage.
  We believe that with the exception of Royal Mail and Parcelforce, the majority of parcel delivery companies now rely on casual ‘gig economy’ workers, who work very long hours on poverty pay to scrape a basic living for their families.
This situation is clearly at odds with the government’s vision for a fairer Britain built on a new economic approach that works for everyone and gives people the chance of a better life.
  Furthermore, the government has committed to tackling the kind of false self-employment seen in the unregulated parcel sector, and has set up a new specialist unit at HM Revenue and Customs for this purpose.
  We believe Ofcom must actively support this agenda, including through measures designed to raise standards of service and employment, rather than setting in place a race to the bottom.  As we have said before, levelling up quality of service standards in parcels through regulation would create better labour standards, and these two factors would be mutually reinforcing.
  
Despite denying that it has any remit for employment standards, we are seeing Ofcom focusing on these in setting its regulatory agenda on postal issues, for instance in criticising CWU agreements with Royal Mail and in the way it imposes efficiency targets.
  We believe that Ofcom has placed an undue emphasis on the efficiency, rather than quality, of postal services. In turn it exacerbates poor service standards and a culture of short-termism in which workers are treated not as assets to be invested in, but commodities to be expended of. 

Ofcom’s goals and highlights for 2017/18

Enabling competing operators to invest in fixed line networks

Ofcom’s plan to allow operators to deploy their own fibre networks by improving access to Openreach’s ducts and poles would have merit if there was evidence of any willingness by other operators to invest.  However, BT’s networks have been open to competitors for several years, and there has been very little interest among other firms to date in taking advantage of this opportunity.  
Promoting competition in fixed-line services
As we have said, we disagree with Ofcom’s decision to strengthen Openreach’s strategic and operational independence from BT.  We have particular concerns about how this will impact on the job security, pensions and terms and conditions of our members, as well as to the ability of BT to fund, invest in, and improve the customer experience of, the UK’s telecoms networks and services.   These concerns are outlined in detail in our submission to Ofcom on this issue last year.
 

Improving the coverage of fixed and mobile communications across the UK
The CWU has campaigned over many years for a broadband universal service obligation.  We therefore welcomed the government’s announcement in 2015 that it would introduce a legal right to a 10Mbit/s connection by the end of this Parliament, although we believe this should be rolled out automatically rather than on request.  
We support Ofcom’s objective to implement any government decision on a broadband USO.  However, as noted above we are concerned that the decision to legally separate Openreach from BT will threaten BT’s commitment to contribute to the provision of a 10Mbit/s broadband USO.  Given the government’s stated preference for an industry funded solution and the absence of any offer of support from BT’s rivals, there is a clear risk that the legal separation of Openreach could make a broadband USO unachievable without substantial public funding.

Improving quality of service in fixed and mobile services
As we said in our response to Ofcom last year, we recognise that there is a need for a step-change in Openreach’s quality of service and we have worked with BT to try and achieve this.    However, Openreach’s capacity to deliver quality of service improvements will depend on having sufficient resource to meet these objectives, and Ofcom must factor this in when setting regulation to encourage network investment.  In addition, decent labour standards plays an important part in maintaining and improving quality of service, and so investment considerations must take account of the interests of those who work in the industry.

We believe that the legal separation of Openreach will have a negative impact on resource and labour standards, and therefore on quality of service.  This is because it will result in a TUPE transfer which will undermine the terms, conditions and job security of 30,000 Openreach employees.  It will also weaken the pension scheme convenant which will 
result in higher pension deficit repair payments, reducing the amount available for network investment. 
Finally, as we have stated in the past, we consider that Ofcom should require all providers with access to Openreach’s network to comply with a set of standards for maintenance and health and safety, which will assist in improving service quality.
Ongoing work to fulfil Ofcom’s duties

Monitoring the effectiveness of the framework for post
We recognise the need to monitor Royal Mail’s performance on efficiency, quality of service, the financial performance of the universal service network, and competition in parcels and letters.  This should support Ofcom in fulfilling its primary statutory duty to secure the universal postal service, helping to identify problems at an early stage so that any necessary regulatory action can be taken in a timely fashion.
However, we continue to call on Ofcom not to set unreasonable efficiency expectations for Royal Mail, and to recognise that Royal Mail already faces sufficient market challenges that will spur efficiency.  As we have stated in previous submissions, we are concerned that the combined effects of pressure for ever-greater cost-cutting and competition are putting us on a path that threatens future provision of the universal service.  
We support Ofcom’s intention to monitor consumers’ experiences in the postal sector, but we believe this must include the unregulated parcels sector, which is notorious for quality of service failures.  As we said last year, we believe that Ofcom should be examining both quality of service and customer satisfaction in parcels in order to make an informed decision on the best approach to regulation in this area.

We repeat our call on Ofcom to ensure the future sustainability of the universal postal service and to drive up standards across the postal sector, including by:
· Allowing Royal Mail to sustain and grow revenues through sufficient pricing freedom, balanced against the requirements for affordability for consumers;

· Providing a regulatory framework that supports Royal Mail’s ability to invest in new products and services in order to meet the changing needs of customers, capture revenues in growth areas such as parcels and secure the future of the universal service;

· Introducing minimum quality standards in the growing parcels market to bring much needed service improvements for customers.  The act of levelling up quality of service standards in parcels through regulation would create better labour standards, and these two factors would be mutually reinforcing. 
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